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O W S R WESTERN SAHARA
= RESOURCE WATCH
Tuhana Consulting Ltd

Att: Mr. Tim Gibson, Managing Director
707/141 Pakenham Street West
Wynyard Quarter

Auckland 1010 Brussels, 16.03.2023
New Zealand

RE. TUHANA CONSULTING’S ASSESSMENT ON SOURCING PHOSPHATE ROCK FROM
OCCUPIED WESTERN SAHARA

Dear Mr Gibson,

Western Sahara Resource Watch is privileged to present you with our greetings. We are writing to inquire
about the assessment that Tuhana Consulting Ltd has allegedly carried out for the Fertilizer Association of
New Zealand in relation to the imports from occupied Western Sahara. According to one of the two
importing farmer cooperatives, Ballance Agri-Nutrients, Tuhana’s assessment is “validating our supplier’s
operations in Western Sahara against United Nations criteria”.1

For the sake of transparency, we wish to inform you that we are at present finalising our annual update
report on Morocco’s exports of phosphate rock from Western Sahara, covering the calendar year 2022. As
we will feature Tuhana, we invite you to comment on the questions included below, preferably before 1
March 2023, so that we can accurately reflect your views on the matter.

As you will know, the United Nations consider Western Sahara to be a Non-Self-Governing Territory without
an administering power in place.2 As stipulated by the International Court of Justice3 and repeated in six
consecutive rulings by the European Court of Justice, Morocco has no sovereignty over or international
mandate to administer the territory.4 All emphasized that the people of Western Sahara have the right to
self-determination, the right to decide the future status of the land and its resources. As such, the Court
stated, they must consent for contractual relations with Moroccan counterparts affecting their homeland to
be lawful. Just last year, the African Court on Human and Peoples’ Rights concludes Morocco's occupation
of Western Sahara to be a serious violation of the Saharawi people’s right to self-determination and
independence.®

Nevertheless, Morocco continues to militarily control three-quarters of the territory, including the Bou Craa
phosphate mines which are operated by Phosboucraa, a subsidiary of the Moroccan state-owned company
Office Chérifien des Phosphates, OCP SA.

Incentivized by its exploitation of the territory’s resources, Morocco has little interest to genuinely take part
in the UN-mediated peace process. Meanwhile, the lingering conflict continues to have a high human and
humanitarian cost: over 170,000 Saharawis are stuck in refugee camps in neighbouring Algeria, surviving
in harsh desert conditions and dwindling humanitarian aid. Saharawis who live under the yoke of Morocco’s
occupation are victims of serious human rights violations that have been reported by the UN Human Rights

1 Ballance Agri-Nutrients, Annual Report 2022, pp. 53-54, https://ballance.co.nz/medias/BAL13639-Annual-Report-
2022-website-
FINAL.pdf?context=bWFzdGVyfHJvb3R80TMxNzI2MXxhcHBsaWNhdGIvbiOwZGZ8aDZmL2g4Yi9QoMDAvOTQzMzIxMzc5N;j
MAMiISWZGZ8MGY5MTYOMMFiYThjNDAOYzdIZmQ3N2UOZTdhNmJhMGIxYzdIMGISOTFMYmU3MWY1ZTVjOGU1ZTAzOTY
3ZjdkMA

2 United Nations, List of Non-Self-Governing Territories, https://www.un.org/dppa/decolonization/en/nsgt

3 International Court of Justice, Advisory Opinion of 16 October 1975, Western Sahara, https://www.icj-
cij.org/files/case-related/61/6197.pdf

4 The Rulings for cases T-512/12, T-180/14, C-266/16, T-275/18, T-344/19 & T-356/19 (combined) and T-279/19
can be accessed at the site of the EU Court of Justice, http://curia.europa.eu.

5 African Court, Judgment 22 September 2022, Application N°028/2018, https://www.african-
court.org/cpmt/storage/app/uploads/public/632/e0f/3ad/632e0f3ad580e748464681.pdf
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Committee, in addition to credible international organisations such as Human Rights Watch, Amnesty
International, and others.

Partnering with Morocco for economic activities in the occupied territory, offers its military presence in
Western Sahara an air of normalcy. To do so, effectively convolutes the UN’s efforts to decolonise Western
Sahara, and as such contributes to the continued insecurity and instability of the wider Maghreb region - a
process that has how seemingly begun.

We would be grateful for your answer to the following questions:

1. What exactly was the scope and purpose of the “external assessment” that Tuhana has carried out
on the New Zealand imports of phosphate rock from occupied Western Sahara?

2. Does Tuhana agree with the formulation found in Ballance Agri-Nutrients’ annual report that the
Tuhana assessment is “validating our supplier’s operations in Western Sahara against United
Nations criteria”?

3. Will Tuhana share the assessment for public scrutiny? If not, why?

4. Will the assessment be shared with the people of Western Sahara through their UN-recognised
representative, the Polisario Front? If not, why?

5. What are the terms of reference used in this assessment?

6. How does the assessment relate to the right of the people of Western Sahara to self-
determination, and consequently, the right to sovereignty over the territory’s natural resources?

7. Which “United Nations criteria” supposedly validate OCP’s operations in occupied Western Sahara,
according to the assessment?

8. Has Tuhana travelled to the territory of Western Sahara as part of the assessment? If so, did
Tuhana obtain the prior permission of the UN-representative of the people of Western Sahara, the
Polisario Front, to undertake such visit?

9. Does Tuhana agree with the UN that Western Sahara does not have an administering power?

10. What UN criteria supposedly apply to importing phosphate rock from an occupied territory without
an administering power, through a contract with a third country, against the will of the people of
the territory?

11. What is your assessment of the legal status of Western Sahara under international law?

12. What is your assessment of the legal status of Morocco’s presence in parts of Western Sahara
under international law?

a. Does Morocco have sovereignty over Western Sahara?

b. Is Morocco the administering power of Western Sahara as defined by the UN Charter? If yes,
please explain how Tuhana has come to this conclusion.

c. Is Morocco occupying parts of parts of Western Sahara under international humanitarian law?
If so, can Morocco act directly through its state-owned enterprises in Western Sahara or does
it have to establish a separate and distinct military authority as the Israeli government did in
relation to the West Bank in 19677

13. Has Tuhana seen the contracts that the New Zealand farmer cooperatives have with
Phosboucraa/OCP, relevant to their imports? In which legal capacity does Phosboucraa/OCP sign
those contracts? Is Moroccan domestic law the applicable law to those permissions or contracts?

We live at a time when basic principles of international law are under pressure. We believe that New
Zealand farmers - and consultancy firms like yours - should not be associated with the continued
colonisation, occupation, grave human rights violations and armed conflict in the last colony in Africa. It is
very problematic - ethically, politically as well as legally - when commercial interests cooperate with the
Moroccan authorities to do business in the occupied territory. This is well understood by the investment
community: over the past decade, many companies have been excluded from investor portfolios over their
involvement in the phosphate trade from occupied Western Sahara. Dozens have stopped importing from
the territory and have started sourcing elsewhere: through experiencing with different exporters, different
blends or upgrading grinding machinery, these firms managed to find alternatives. There is no reason why
this should be impossible for the New Zealand cooperatives. Where there is a will, there is a way.

Please do not hesitate to contact us should you require any further information. We thank you in advance
for your consideration and look forward to your response.

Sincerely
Sara Eyckmans
Coordinator, Western Sahara Resource Watch

coordinator@wsrw.org
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