_~

O W S R WESTERN SAHARA
é RESOURCE WATCH
Tuhana Consulting Ltd

Att: Mr. Tim Gibson, Managing Director
707/141 Pakenham Street West
Wynyard Quarter

Auckland 1010 Brussels, 21.02.2024
New Zealand

RE. TUHANA CONSULTING'S ASSESSMENT ON SOURCING PHOSPHATE ROCK FROM
OCCUPIED WESTERN SAHARA

Dear Mr Gibson,

One year ago, we wrote to you to inquire about the assessment that Tuhana Consulting Ltd was allegedly
carrying out for the Fertilizer Association of New Zealand in relation to the imports of phosphate rock from
occupied Western Sahara. According to one of the two importing farmer cooperatives, Ballance Agri-
Nutrients, Tuhana’s assessment was “validating our supplier’s operations in Western Sahara against
United Nations criteria”.t

The only response we received from your side, was this single sentence: “The work with our clients is
ongoing and we will be in touch with stakeholders in due course.”

Our follow-up questions, asking for a clarification whether that meant you would respond to our questions,
and whether you could clarify what you meant with “stakeholders”, were never even responded to.

That a consultancy firm that prides itself for its experience and expertise on business and human rights will
not answer questions about its assessment of importing non-renewable resources from an occupied
territory that is often categorised as a veritable human rights black spot, is disappointing.

We see no need to repeat the ethical, political and legal controversies related to such imports - they are
well covered in our previous letter.

It is however our understanding that your assessment has progressed since our last correspondence, and
as such we consider it opportune to raise our questions again, in the hope that they will be given due
consideration this time.

1. What exactly was the scope and purpose of the “external assessment” that Tuhana has carried out
on the New Zealand imports of phosphate rock from occupied Western Sahara?

2. Does Tuhana agree with the formulation found in Ballance Agri-Nutrients’ annual report that the
Tuhana assessment is “validating our supplier’s operations in Western Sahara against United
Nations criteria”?

3. Will Tuhana share the assessment for public scrutiny? If not, why?

4. Will the assessment be shared with the people of Western Sahara through their UN-recognised
representative, the Polisario Front? If not, why?

5. What are the terms of reference used in this assessment?

6. How does the assessment relate to the right of the people of Western Sahara to self-
determination, and consequently, the right to sovereignty over the territory’s natural resources?

7. Which “United Nations criteria” supposedly validate OCP’s operations in occupied Western Sahara,
according to the assessment?

8. Has Tuhana travelled to the territory of Western Sahara as part of the assessment? If so, did
Tuhana obtain the prior permission of the UN-representative of the people of Western Sahara, the
Polisario Front, to undertake such visit?

9. Does Tuhana agree with the UN that Western Sahara does not have an administering power?

1 Ballance Agri-Nutrients, Annual Report 2022, pp. 53-54, https://ballance.co.nz/medias/BAL13639-Annual-Report-2022-website-
FINAL.pdf?context=bWFzdGVyfHJvb3R80TMxNzI2MXxhcHBsaWNhdGIvbi9wZGZ8aDZmL2g4Yi9oMDAvOTQzMzIxMzc5NjMAMiSwZGZ8
MGY5MTYOMmMPFiYThjNDAOYzdIZmQ3N2UOZTdhNmJhMGIxYzdIMGI3OTFMmYmU3MWY1ZTVjOGU1ZTAzOTY3ZjdkMA
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10. What UN criteria supposedly apply to importing phosphate rock from an occupied territory without
an administering power, through a contract with a third country, against the will of the people of
the territory?

11. What is your assessment of the legal status of Western Sahara under international law?

12. What is your assessment of the legal status of Morocco’s presence in parts of Western Sahara
under international law?

a. Does Morocco have sovereignty over Western Sahara?

b. Is Morocco the administering power of Western Sahara as defined by the UN Charter? If yes,
please explain how Tuhana has come to this conclusion.

¢. Is Morocco occupying parts of parts of Western Sahara under international humanitarian law?
If so, can Morocco act directly through its state-owned enterprises in Western Sahara or does
it have to establish a separate and distinct military authority as the Israeli government did in
relation to the West Bank in 19677

13. Has Tuhana seen the contracts that the New Zealand farmer cooperatives have with
Phosboucraa/OCP, relevant to their imports? In which legal capacity does Phosboucraa/OCP sign
those contracts? Is Moroccan domestic law the applicable law to those permissions or contracts?

14. FANZ states that the assessor is of the view that “OCP has demonstrated it is taking clear
responsibility in identifying and managing human rights risks within the company”.2 Does Tuhana
also take into consideration the wider human rights implications, beyond what goes on within the
company - i.e. the risks related to a Moroccan state-company exploiting finite resources in a
territory over which Morocco has no sovereignty or administering mandate, against the will of the
people with the sovereign rights to the territory and its resources? If so, what is its view thereof?

On your website, it says that Tuhana is a noun, signifying “a pole held breast high for linking people when
crossing a river where the strongest people are positioned at each end of the pole, to prevent the smaller or
weaker members of the party from being washed off their feet.” If that is to have any meaning, then we
expect Tuhana to call on the New Zealand farmer cooperatives to end their imports of non-renewable
resources taken against the will of the people of Western Sahara, who suffer gruesome human rights
abuses for trying to defend their rights.

Please do not hesitate to contact us should you require any further information. We thank you in advance
for your consideration and look forward to your response.

Sincerely
Sara Eyckmans
Coordinator, Western Sahara Resource Watch

coordinator@wsrw.org

2 FANZ, Western Sahara, https://www.sourcingphosphate.nz/Site/responsible-sourcing/western-sahara/
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